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BRI GHT, Gircuit Judge.

Appel | ant Brianna Stephenson brings this 42 U S.C. § 1983 action
agai nst the Davenport Community School District, its Board, and two school
officials in their individual capacities (Appellees). Stephenson asserts
that appellees forced her to renbve a tattoo pursuant to the District’'s
regul ation prohibiting gang synbols. There is no evidence Stephenson was
ever involved in gang activity and she denies the tattoo is a gang synbol .
St ephenson clains that the regulation is overbroad and vague, that
appel | ees viol ated her procedural due process rights, and that the Board
failed to adequately train its personnel.



The district court granted sunmary judgnent for appellees and
St ephenson appealed. W affirmin part and reverse in part.

| . BACKGROUND

The facts in this case, for the nbost part, are not in dispute. For
purposes of this sumary judgnent notion, however, any disputed facts are

considered in the light nost favorable to Stephenson. Landreth v. First
Nat. Bank of O eburne County, 45 F.3d 267, 268 (8th Cir. 1995).

In February of 1990, Brianna Stephenson tattooed a snmall cross
bet ween her thunb and i ndex finger. She was an eighth grade student in the
Davenport Conmunity School District (District) at the tinme, and wore the
tattoo without incident while enrolled in the District for the next thirty
nonths. Stephenson intended her tattoo to be a formof “self expression.”
She did not consider the tattoo a religious synbol. She al so did not
intend the tattoo to communi cate gang affiliation

St ephenson eventually enrolled at Wst H gh School, wthin the
District, where, despite a learning disability, she worked her way onto the
honor roll and served as a honme room representative. Her report cards
characterize Stephenson as “conscientious & diligent” and a “pleasure to
have in class.” Jt. App. at 89. Stephenson had no record of disciplinary
probl ens and was never involved in gang activity.

Wi | e Stephenson attended West H gh School, gang activity within the
District’s schools increased. Students brought weapons to class and
vi ol ence resulted from gang nenbers threatening other



students who displayed rival gang signs or synbols. Furthernore, gang
nmenbers attenpted to intimdate students who were not nenbers into joining
t hei r gangs.

The District worked closely with local police to address these
problems. In August 1992, Superintendent Peter F. Flynn sent a letter to
District parents that included the District’s “Proactive Disciplinary

Position K-12.” That regulation states that “[g]lang related activities
such as display of “colors,’ synbols, signals, signs, etc., will not be
tolerated on school grounds. Students in violation will be suspended from
school and/or recomended to the Board for expulsion.” Jt. App. at 39

No definition of “[g]lang related activities” or “‘colors,’” synbols,
signals, signs, etc.,” id., exists in the regulation

On August 31, 1992, Stephenson visited Counsel or WAayne G annenan to
di scuss her <class schedul e. Granneman noticed Stephenson’s tattoo,
considered it a gang synbol, and notified Associate Principal JimFoy. Foy
consul ted Police Liaison Oficer David Holden who, based on a draw ng and
description of the tattoo, stated his opinion that it was a gang synbol
Aside fromthe tattoo, there was no evidence that Stephenson was invol ved
in gang activity and no other student conplained about the tattoo or
considered it a gang synbol

Foy phoned Stephenson’s nother and inforned her that Stephenson was
suspended for the day because her tattoo was gang- related. Stephenson's
parents net with Foy the follow ng norning and agreed that Stephenson woul d
continue to attend school on a tenporary basis with the tattoo covered.
Foy infornmed Stephenson’'s parents that she needed to renbve or alter the
tattoo, otherwi se the school would initiate disciplinary procedures and
suspend Stephenson for ten days. Stephenson chose not to alter the tattoo



because she did not want a larger tattoo and feared school administrators
or police would also classify it as a gang synbol. She then net with a
tattoo specialist who advised her that laser treatnent was the only
effective nethod to renove the tattoo.

On Septenber 9, Oficer Holden exam ned Stephenson’'s tattoo and
confirnmed his earlier opinion that it was a gang synbol. Holden contacted
anot her officer who, without viewing the tattoo, also considered it a gang
synbol

Principal WIliam Rettko held another neeting on either Septenber 9
or 10! with Stephenson, her nother, and Foy. At that neeting, the school
officials granted Stephenson an extension until Septenber 25 to renove the
tattoo. School officials warned Ms. Stephenson that if Stephenson did not
renove the tattoo by Septenber 25, the School “would suspend her at that
tinme and recommend to the Advisory Council she be excluded from school by
t he Davenport Board of Education.” Jt. App. at 46.

On Septenber 25, Stephenson and her nother again net with Foy and
Rettko and confirnmed that she was conpleting | aser treatnent for renoval
of the tattoo later that day. The doctor perforning the renoval “burnt
t hrough four layers of . . . skin [and] then [followed up the procedure
with] two nonths of various appoi ntnments at which [the] skin [was] scraped
off with a razor blade to prevent the bleeding of the tattoo.” Jt. App.
at 66. The procedure, which cost about $500, left a scar on Stephenson's
hand.

The record is unclear on the date of the neeting. See Jt.
App. at 46, 75.
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St ephenson filed suit. On February 14, 1996, the district court

granted sumary judgnent for appellees and di sm ssed Stephenson’s cause of
action. Stephenson appeal ed.

1. DI SCUSSI ON

St ephenson brings her claim pursuant to 42 U S C § 1983. That
provision states in relevant part:

Every person? who, under color of any statute, ordinance,
regul ation, custom or usage, of any State . . . subjects, or
causes to be subjected, any citizen of the United States

to the deprivation of any rights, privileges, or imunities
secured by the Constitution and |aws, shall be liable to the
party injured in an action at law, suit in equity, or other
proper proceeding for redress.

42 U.S.C. 8§ 1983. To recover under 8§ 1983, Stephenson nust denpnstrate
t hat appel |l ees deprived her of a right secured by the Constitution while
acting under “color of state law.” Wst v. Atkins, 487 U S. 42, 48 (1988).
Appel | ees concede they acted under “color of state |aw' and only contest
St ephenson’ s assertion of a constitutional deprivation

Students do not “shed their constitutional rights to freedom of
speech or expression at the school house gate.” Tinker v. Des Mines |ndep
Community Sch. Dist., 393 U S. 503, 506 (1969). Nevertheless, “[j]udicial
interposition in the operation of the public school system. . . raises

problens requiring care and restraint.” Epperson v. Arkansas, 393 U S. 97,
104 (1968).

2A school district may be considered a “person” for purposes
of 8§ 1983 liability. Keckeisen v. Indep. Sch. Dist., 509 F.2d
1062, 1065 (8th G r. 1975).




Accordingly, we enter the realm of school discipline with caution,
appreciating that our perspective of the public schools is necessarily a
nore di stant one than that of the individuals working within these schools

who mnust prepare pupils for citizenship in the Republic. . . . [They]
nmust inculcate the habits and manners of civility as values in thensel ves
conducive to happiness and as indispensable to the practice of self-
governnent in the comunity and the nation.’” Bethel Sch. Dist. v. Fraser

478 U.S. 675, 681 (1986) (quoting C. Beard & M Beard, New Basic Hi story

of the United States 228 (1968)).

Wth these thoughts in mnd, we turn to the issues before us.
St ephenson asserts that the regulation is void-for-vagueness and over broad.
She al so argues that appellees violated her procedural due process rights
and that the Board failed to adequately train its personnel. W consider
these argunents in turn

A. STANDI NG FOR VAGUENESS CLAI M
St ephenson’ s vagueness and overbreadth argunents, though rel ated,
Kol ender v. Lawson, 461 U S. 352, 358 n. 8 (1983), represent two distinct
cl ai ns. W first address Stephenson’s argunment that the regul ation

viol ates her fourteenth anmendnment due process right to adequate notice
because it is void-for-vagueness. Before reaching the nerits of this
i ssue, however, we nust determ ne whet her Stephenson has standing to bring
this due process claimand whether her claimis noot.?3

3The di ssent suggests that we should not reach the nmerits of
St ephenson’ s voi d-f or-vagueness chall enge for two reasons. First,
the di ssent asserts that Stephenson “waived [her] claimby agreeing

to have her tattoo renoved.” |Infra, at 22. Appellees, however,
failed to raise this defense before the district court and failed
toraise it intheir briefing on appeal. Indeed, this panel first
suggested the issue during oral argunent.

As a general rule, “we wll consider an issue not raised or
briefed in this court waived.” Bechtold v. Gty of Rosenpbunt, 104

F.3d 1062, 1068 (8th CGr. 1997). W see no reason to disturb that
rul e here. W are a court of review and decline to affirm on
grounds not decided by the district court or raised by the parties
absent extraordinary circunstances. Furthernore, waiver is “an
affirmati ve defense under Fed. R G v.P. 8(c) and nust generally be
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Appel | ees argue that Stephenson lacks standing to challenge the
regul ation as void-for-vagueness because her tattoo does not constitute
prot ected speech.* For purposes of Stephenson’'s

pled or else [it] may be deenmed waived.” Bechtold, 104 F.3d at
1068. W deemthat defense waived.

We al so enphasi ze that had Stephenson followed the dissent’s
suggestion to avoid the lawsuit by wutilizing the District’s
adm ni strative review, she would have been suspended from schoo
for ten days and faced possible expul sion. Perhaps it would be
nore accurate to state that the District could have avoided this
litigation by allowi ng students to contest its policies wthout
such serious penalty.

Second, the dissent echoes appellees’ argunment  that
St ephenson’s claimis noot because she “has |ong since graduated
from hi gh school, and there is no possibility that she m ght ever
again be affected by the regulation.” |Infra, at 22. W disagree.
“Claims for damages or other nonetary relief automatically avoid
moot ness, so long as the claimrenmains viable.” 13A Charles A
Wight, Arthur R Mller & Edward H Cooper, Federal Practice &
Procedure 8 3533.3, at 262 (2d ed. 1984); dbson v. DuPree, 664
F.2d 175, 177 (8th CGr. 1981)(“[ D amage cl ains are sel dom noot. A

viable claim for damges ensures the existence of a live
controversy appropriate for judicial resolution. . . 7).
St ephenson’ s anended conplaint clearly states that she requests
conpensatory and punitive damages. Jt. App. at 121. In short,

St ephenson’s graduation is irrelevant for purposes of nootness
because, rather than seeking injunctive relief, Stephenson seeks
damages. MFarlin v. Newport Sp. School Dist., 980 F.2d 1208
1210-11 (8th Gr. 1992) (plaintiff’s graduation from high schoo
nooted her claimfor reinstatenent on the basketball team but did
not nmoot her <claim for damages for alleged violations of
plaintiff’s civil rights).

‘St ephenson’s initial assertion that her tattoo represents
“political speech” and is therefore protected by the first
amendment fails by her owm adm ssion. Significantly, Stephenson
does not identify her tattoo as representing any formof religious
expression. Rather, she admts the tattoo was sinply “a form of
sel f-expression.” Jt. App. at 63.

In order to determ ne whether Stephenson’s conduct raises
first amendnent protections, we inquire “whether ‘[a]ln intent to
convey a particularized nessage was present, and [whether] the
i kelihood was great that the nmessage woul d be understood by those
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vagueness claim however, her tattoo need not be grounded in such
constitutional protections because the claimis based on adequate notice
of proscribed behavior. See, e.qg., Smth v. Goguen, 415 U S. 566, 582
(1974) (holding statute voi d-for-vagueness without finding that Goguen's
actions constituted protected speech); Rios v. Lane, 812 F.2d 1032, 1039
(7th Cir. 1987) (considering void-for-vagueness due process claim

“conpl etely distinguishable from and not dependent upon any free speech
consi derations”). Furthernore, the District regulation inplicated
St ephenson’s liberty interests in governing her personal appearance, cf.
Bi shop v. Colaw, 450 F.2d 1069, 1075 (8th Cr. 1971) (holding that high
school students have liberty interest in deternining hair length as part

of their personal appearance), and in “refusing unwanted nedica
treatment.” Cruzan v. Director, M. Dep’'t of Health, 497 U S. 261, 278
(1990).

Appel | ees al so argue that Stephenson’s void-for-vagueness claimis
noot because the District anended the regulation.® W

who viewed it.’” Texas v. Johnson, 491 U S 397, 404 (1989)
(quoting Spence v. Wshington, 418 U.S. 405, 410-11 (1974)).
St ephenson’s tattoo does neither. The tattoo is nothing nore than
“sel f-expression,” unlike other fornms of expression or conduct
whi ch receive first anmendnent protections. See, e.qg., Tinker, 393
U S at 508 (black armbands worn by students intended to convey
opposition to Vietnam War constituted “silent, passive expression
of opinion”). Accordingly, we decline to inbue Stephenson’s tattoo
with first amendnent protections.

The District’s anmended regul ati on regarding gang activities,
see Jt. App. at 108, now defines “gang” consistent with a
definition of that termin the lowa State Code. |owa Code § 723A. 2
and 8 723A.3 (1993). The definition in the lowa Code w thstood
constitutional challenge on vagueness grounds in state court.
State of lowa v. WAl ker, 506 N.W2d 430, 432-33 (1993). Qur ruling
today states no opinion concerning the constitutionality of the
District’s new regul ati on.




disagree. “It is well settled that a defendant’s voluntary cessation of
a challenged practice does not deprive a federal court of its power to
deternmine the legality of the practice.” City of Mesquite v. Aladdin's
Castle, Inc., 455 U S. 283, 289 (1982) (addressing nerits of vagueness
chal l enge to original version of anended statute). W decline to render

St ephenson’s claim noot and all ow appellees to insulate thenselves from
liability sinply by anending the regulation. See id. Stephenson’s
standing to chall enge the regul ati on as voi d-for-vagueness derives from an
actual injury, directly caused by the District’s regulation, that can be
conpensated by a favorable decision of the courts. See Valley Forge

Christian College v. Anericans United for Separation of Church and State,
Inc., 454 U. S. 464, 472 (1982).
B. VO D- FOR- VAGUENESS

“The void-for-vagueness doctrine is enbodied in the due process

clauses of the fifth and fourteenth amendnents.” D.C. and MS. v. Gty of
St. Louis, Mb., 795 F.2d 652, 653 (8th Cir. 1986). A vague regulation is
constitutionally infirmin two significant respects. First, the doctrine

Goguen, 415
US at 572, and a regulation “violates the first essential of due process

of vagueness “incorporates notions of fair notice or warning,

of law by failing to provide adequate notice of prohibited conduct.
Connally v. General Constr. Co., 269 U S. 385, 391 (1926) (citations
omtted). In short, a regulation is void-for-vagueness if it “forbids or

requires the doing of an act in terns so vague that [persons] of common
intelligence nust necessarily guess at its



neani ng and differ as to its application . . . .” 1d. Second, the void-
for-vagueness doctrine prevents arbitrary and discrimnatory enforcenent.
Coguen, 415 U. S. at 573. “A vague |law inpermi ssibly del egates basic policy
matters to policenen, judges, and juries for resolution on an ad hoc and
subjective basis . . . .” Gayned v. Gty of Rockford, 408 U S. 104, 108-
109 (1972).

St ephenson nakes a facial challenge to the District regulation, thus
our “first task is to determ ne whether the enactnent reaches a substantia
anount of constitutionally protected conduct.” Village of Hoffnan Estates
v. Flipside, Hoffrman Estates, lInc., 455 U S. 488, 494 (1982). The
regul ation’s description of forbidden gang activities states:

Gang related activities such as display of “colors”, synbols,
signals, signs, etc., will not be tolerated on school grounds.
Students in violation will be suspended from school and/or
reconmended to the Board for expul sion

Jt. App. at 39. As this litigation denonstrates, conmmon religious synbols
may be considered gang synbol s under the District regulation. The neaning
of Stephenson’s tattoo, a cross, is contested by the parties as Stephenson
considers it sinply a formof “self-expression” while appellees believe it
is a gang synbol. A significant portion of the world s popul ation,
however, views it as a representation of their Christian religious faith.
I ndeed, the list of “prohibited” naterials under the regulation includes
ot her potential religious synbols. See The City of Harvard v. Gaut, 660
N.E.2d 259, 261 (IIl. App. 1996) (officers testifying at hearing
“acknowl edged that the six-pointed star is a synbol of Judaismas well as

of the gangs affiliated with the Folk Nation”). The District regul ation
then, sweeps within its paraneters constitutionally protected speech
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W also note that “[t]he degree of constitutional vagueness depends
partially on the nature of the enactnent.” Video Software Dealers Ass’'n
v. Webster, 968 F.2d 684, 689 (8th Cir. 1992) (citation omtted). Here,
for exanple, we address a regulation in the public school setting.

Accordingly, “[g]iven the school’s need to be able to inpose disciplinary
sanctions for a wi de range of unanticipated conduct disruptive of the
educati onal process, the school disciplinary rules need not be as detail ed
as a crimnal code which inposes crimnal sanctions.” Fraser, 478 U S. at
686. On the other hand, because the literal scope of the District
regulation “is capable of reaching expression sheltered by the First
Amendnent, the doctrine demands a greater degree of specificity than in
ot her contexts.” Goqguen, 415 U S. at 573; Video Software Dealers Ass'n,
968 F.2d at 689-90 (“A stringent vagueness test applies to a |aw that
interferes with the right of free speech.”). Accordingly, while a | esser
standard of scrutiny is appropriate because of the public school setting,

a proportionately greater level of scrutiny is required because the
regul ati on reaches the exercise of free speech

In order to assist in “determining whether an ordinance is
unconstitutionally vague, ‘courts traditionally have relied on the common
usage of statutory |anguage, judicial explanations of its neaning, and
previous applications of the statute to the sane or simlar conduct.'”
D.C.__and MS., 795 F.2d at 654 (quoting Postscript Enters., Inc. v. Waley,
658 F.2d 1249, 1255 (8th Cir. 1981) (quoting Balthazar v. Superior Court,
573 F.2d 698, 700 (1st Cir. 1978))). Here, there is no prior judicial
expl anation or previous application of the District regulation to guide us.
Thus,
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we are left with nothing nore than the undefined | anguage of the regul ation
itself.

The Suprene Court, however, analyzed the commobn usage of “gang.” In
Lanzetta v. State of New Jersey, 306 U S. 451 (1939), the Court held the
following statute facially void-for-vagueness:

Any person not engaged in any |awful occupation, known to be a
nmenber of any gang consisting of two or nore persons, who has
been convicted at least three times of being a disorderly
person, or who has been convicted of any crine, inthis or in
any other State, is declared to be a gangster

Id. at 452. The Court observed that “[t]he neani ngs of [gang] indicated
in dictionaries and in historical and sociol ogical witings are nunerous
and varied.” 1d. at 453-54. Further, the comon law was simlarly |acking
in guidance in ascertaining its neaning. |d. at 454. |ndeed, the Court
found no evidence that

“gang” has ever been linmted in neaning to a group having
purpose to commit any particular offense or class of crines, or
that it has not quite frequently been used in reference to
groups of two or nore persons not to be suspected of
crimnality or of anything that is unl awful

Id. at 457. The Court concluded that the terns the provision “enploys to
indicate what it purports to denounce are so vague, indefinite and
uncertain that it nust be condemed as repugnant to the due process cl ause
of the Fourteenth Anendnent.” 1d. at 458. T h e
passage of nearly fifty years since Lanzetta has only added to the miltiple
neani ngs of “gangs.” Experts studying gangs agree with the Suprene Court
and consider the term*“gang” “notoriously inprecise.” Scott Cummngs &
Daniel J. Mnti, Gangs-- The Oigins and |npact of Contenporary Youth Gangs
in the United
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States 278 (1993); Robert K. Jackson & Wesley D. MBride, Understanding
Street Gangs 20 (1992) (neaning of “gang activity” is “as varied as the

background and perspectives of those attenpting to define it”). W find
no federal case upholding a regulation, chall enged as vague or over broad,
that proscribes “gang” activity without defining that term Cf. Gaut, 660
N.E. 2d at 263 (“The subject matter of the law s prohibitions is not nerely
broad, but open-ended and potentially limtless. The ordi nance does not
define, list, or explain what constitutes a ‘gang synbol’ or ‘gang colors’
it does not even define ‘gang.’”).

I ndeed, the Seventh Circuit held a prison regulation virtually
identical to the District regulation unconstitutionally vague. Rio0s v.
Lane, 812 F.2d 1032, 1038 (7th GCir. 1987). But cf. Janes v. lowa, 541
N.W2d 864 (lowa, 1995). In R os, a prison regulation prohibited “engagi ng

or pressuring others to engage in gang activities or neetings, displaying,
wearing or using gang insignia, or giving gang signals.” R os, 812 F.2d
at 1034. These terns were undefined. R os handed another inmate a note
card with a handwitten nessage which prison officials believed represented
an attenpt by Rios to recruit gang nenbers. 1d. |In fact, R os nerely
wi shed to supply information regardi ng Spani sh-speaking radi o stations.
Id.

The Seventh CGrcuit held that the regul ati on was vague as applied to
Ri os because it “failed to approxi mate the paraneters of fairness” and gave
“no prior warning that his conduct might be proscribed . . . . Indeed,
aside fromthe sparse text of the Rule itself, no material whatsoever was
avail able to Ri os describing what conduct was prohibited by the Rule.” 1d.
at 1038. The court noted that the regulation “fell far short” of even the
m ni mumrequirenents for regulations in the prison environnent and observed
that innates have the right “to steer away from prohi bited conduct,
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unent angl ed by the trappi ngs of poorly delineated prison regulations.” 1d.
at 1039 (citation omtted).

Unli ke the prison environnent of Rios, the District’'s regulation is
in the public school setting where students are afforded greater
constitutional protections. Both regul ations, however, |eave “gang”
undefined, yet it represents the sole adjective for the prohibited
““colors’, synbols, signals, signs, etc.” |In fact, we previously observed
that the failure to define the pivotal termof a regulation can render it
fatally vague. Video Software Dealers Ass'n, 968 F.2d at 690 (statute

voi d-for-vagueness on its face because, "[without a definition of

‘violence,’” the statute |acks any ‘narrowly drawn, reasonable and definite
standard[]’ identifying the expression that is subject to the statute's
restriction” (quoting Interstate Grcuit, Inc. v. City of Dallas, 390 U.S.
676, 690 (1968)). Accordingly, the District regulation fails to provide
adequate notice of prohibited conduct because the term “gang,” w thout

nore, is fatally vague.

The District regulation suffers froman additional defect because it
all ows school adnministrators and |ocal police unfettered discretion to

deci de what represents a gang synbol. The National Institute of Justice
acknow edged that “traditional |aw enforcenent efforts sonetines exacerbate
gang probl ens by overl abeling people as gang nenbers. . . . Sone police
departnents have recognized this problem and inproved their ability to
identify gang nenbers. . . . The key to the approach is to establish a set
of restrictive definitions.” Catherine H. Conly, et al., National Inst.

of Justice, Street Gangs: Current Know edge and Strategies 50 (1993).
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The District regulation contains no such restricting definitions, thereby
failing to renedy the danger of overl abeli ng.

The Suprene Court enphasized the inportance of defining prohibited

conduct with specificity. I n Goquen, the Suprene Court held a statute
attaching crimnal liability to anyone “who[] treats contenptuously the

flag of the United States” facially void-for-vagueness because it set forth
a standard so indefinite that police and juries were free to act based on
little nore than their own views about how the flag should be treated
Goguen, 415 U.S. at 568-69. The Court noted that:

[T]here is no conparable reason for committing broad di scretion
to law enforcenent officials . . . . |Indeed, because display of
the flag is so common and takes so many forms, changing from
one generation to another and often difficult to distinguish in
principle, a legislature should define with sone care the flag
behavior it intends to outlaw

Id. at 581.

Gang synbols, as with display of the flag, take nany forns and are
constantly changi ng. See, e.qg., Jackson & MBride, supra at 76-77.
Accordingly, the District nust “define with sone care” the “gang rel ated
activities” it wishes students to avoid. The regul ation, however, fails
to define the termat all and, consequently, fails to provide neaningfu
gui dance for those who enforce it.

Furthernore, there is no evidence District students perceived
St ephenson’s tattoo as a gang synbol or conpl ai ned about the tattoo during
the thirty nonths Stephenson had it on her hand. I ndeed, the District
regul ati on contains no requirenent that students consider a synbol gang-
rel ated before disciplinary action is taken
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In this case, Stephenson underwent nedical treatnent, incurred expense, and
suffered physical injury solely on the basis of the subjective opinion of
school administrators and | ocal police who had no other evidence Stephenson
was involved in gang activity. See Jackson & MBride, supra at 77 (“[I]t
can often be difficult to verify gang nmenbershi p except through conti nual
observation.”). Thus, the essentially unfettered discretion of these
i ndi viduals placed a high school student in the unenviable position of
removi ng her tattoo by scarring her body or suffering suspension from her
educational pursuits for ten days and face possible expulsion. The
District regulation, therefore, violates a central purpose of the vagueness
doctrine that “if arbitrary and discrininatory enforcenment is to be
prevented, |aws nust provide explicit standards for those who apply them”
Grayned, 408 U.S. at 108.°

W& recognize that “there are limtations in the English
| anguage with respect to being both specific and nanageably bri ef
.. . .7 United States Gvil Serv. Commin v. National Assoc. of
Letter Carriers, 413 U S 548, 578-79 (1973); see also, Goguen, 415
U S. at 581 (recognizing there are "areas of human conduct where,
by the nature of the problens presented, |egislatures sinply cannot
establish standards with great precision.”). The gang probl em
al t hough conplex, does not present such difficulties. The
District’s twelve-word attenpt to describe the proscribed behavior
(“[glang related activities such as "colors,’ signals, synbols,
signs, etc.”) is not an adequate effort to provide sufficient
notice to students and parents of the conduct the regulation
proscri bes.

| ndeed, evidence that a nore precise definition of "gang
related activities" can be crafted is contained in the District’s
anended gang regul ation. The new regul ati on st ates:

A “gang” as defined in this policy and under |owa Code
723A neans any ongoing organization, association, or
group of three or nore persons, whether formal or
informal, having as one of its primary activities the
conm ssion of one or nore crimnal acts, which has an
identifiable name or identifying sign or synbol, and
whose nenbers individually or collectively engage in or
have engaged in a pattern of crimnal gang activity. The
“pattern of gang activity” nmeans the comm ssion, attenpt
to commt, conspiring to commt, or solicitation of two
or more crimnal acts, provided the crimnal acts were
commtted on separate dates or by two or nore persons who
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Sadly, gang activity is not relegated to signs and synbols otherw se
i ndeci pherable to the uninitiated. |In fact, gang synbols include conmon
seemingly benign jewelry, words and clothing. For exanple, color
conbi nati ons frequently represent gang synbols. Gaut, 660 N E 2d at 261
(police officers testified that the “best-known gang ‘colors’ were bl ack
and gold (Latin Kings and other People Nation affiliates) and blue and
black (Folk Nation affiliates)”). |Indeed, the colors red and blue are the
colors of our flag and the colors of two proninent gangs: the Bl oods and
Cri ps. Basebal | caps, gl oves and bandannas are deened gang-rel ated attire
by high schools around the country, Paul D. Mirphy, Restricting Gang
Clothing in Public Schools: Does a Dress Code Violate A Student’s Right
of Free Expression?, 64 S.Cal.L.Rev. 1321, 1328 (July 1991), as well as
collegiate logos. Gaut, 660 N E. 2d at 261 (Duke University baseball cap
is a Folk Nation enblem). A nmale student wearing an earring, desen V.
Board of Educ. of Sch. Dist. No. 228, 676 F.Supp. 820, 821 (N.D.IIl. 1987),
or allowi ng a shoelace to go untied, Gaut, 660 N E 2d at 261, is engaging

in actions considered gang-related. Even a student who innocently refers
to classmates as “folks” or “people” is unwittingly speaking in the
parl ance of the Mdwestern gangs “Vice Lords” and “Black Gangster
Disciples.” Jt. App. at 86. In short, a male student wal king the halls
of a District school with untied

are nmenbers of, or belong to, the sanme crimnal street
gang.

Jt. App. at 108.
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shoel aces, a Duke University baseball cap and a cross earring potentially
violates the District regulation in four ways.

Accordingly, the District regulation violates the central purposes
of the vagueness doctrine because it fails to provide adequate notice
regardi ng unacceptabl e conduct and fails to offer clear guidance for those
who apply it. A person of common intelligence nust necessarily guess at
t he undefined neaning of “gang related activities.” See, e.q., Mirphy,
supra at 1356 (citing exanples of high school gang regul ations that offer
“very specific” guidelines for proscribed behavior). The District
regul ation is void-for-vagueness.

C. OVERBREADTH

St ephenson al so argues that the District regulation is overbroad.
We need not address the nerits of this claim however, because we agree
with appellees, albeit for different reasons, that this issue is noot.

St ephenson chal | enges the District regulation as facially overbroad.
Appellant’s Br. at 22-23. “The First Amendnent doctrine of substanti al
overbreadth is an exception to the general rule that a person to whom a
statute may be constitutionally applied cannot chall enge the statute on the
ground that it may be unconstitutionally applied to others.” Mssachusetts
v. Cakes, 491 U S. 576, 581 (1989). This exception protects the first
amendrrent freedons of other individuals, not before the court, whose speech

may be chilled as a result of the regulation. 1d. Stephenson argues that
even if her tattoo does not represent speech protected by the first
anmendnent, this exception to traditional standing requirenents allows us
to consider her overbreadth chall enge.
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We di sagr ee. As we noted, supra at 8, the District anended the

regul ati on. The Suprene Court holds that “overbreadth analysis is
i nappropriate if the statute being challenged has been anended or
repeal ed.” Cakes, 491 U. S. at 582. Accordingly, Stephenson’s facial

overbreadth challenge to the District regulation is noot. W also decline
to hold the regulation overbroad as applied to Stephenson because her
tattoo does not nerit first anmendment protection. See supra, at 7 n. 3.

D. PRCCEDURAL DUE PROCESS

St ephenson al so asserts that appellees violated her procedural due
process rights by failing to provide an adequate appeals process.
St ephenson nust exhaust state renedies for purposes of this claim See
Zinernon v. Burch, 494 U S. 113, 125-26 (1990). W need not determne
whet her St ephenson received all the process she was due because she failed

to exhaust her state renedies.
The relevant District regul ation states:
7. Due process in all cases will be followed according to

Board Poli cy.

a. Principal imediately inforns parent in witing
gi ving reason for all suspensions.

b. Princi pal schedules a neeting as soon as possible
with student and parents at which tinme they have
the opportunity to respond to the allegations.

C. Princi pal makes decision to re-admt student to
school or refer the student to Administrative
Advi sory Council for expul sion

d. A pronpt inpartial hearing shall be schedul ed by
witten notice to the pupil and parents.
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e. The pupil shall be entitled to representation by
counsel and have the right to call and cross-
exam ne w tnesses.

Proactive Disciplinary Position K-12, Jt. App. at 78. Stephenson concedes
that appellees followed sections 7a and b, and that these procedural
saf eguards satisfy the basic constitutional safeguards for the type of
suspensi on Stephenson confronted. See Goss v. Lopez, 419 U S. 565, 581

(1975). Stephenson argues that she exhausted her adninistrative renedi es
because the principal, pursuant to section 7c, nmade the decision to re-
admt Stephenson to school (or, nore accurately, allowed her to remain in
school) rather than refer her to the Administrative Advisory Council for
further suspension or expul sion.

St ephenson, however, failed to exhaust her adm nistrative renedies
because she never availed herself of the District’s appeal process to
challenge the finding that the tattoo was a gang synbol. | ndeed, the
district court succinctly sumarized the denial of Stephenson’s procedural
due process claimas foll ows:

[T]he full district disciplinary policy that sets forth clearly
a seven step procedure for bringing conplaints against schoo

officials when a student believes her rights are violated

Moreover, plaintiffs could have pursued the appeal by sinply
refusing to have the tattoo renobved and asking the
Administrative Advisory Council or Board to nake a fina

decision. Plaintiffs chose not to take that appeal

Jt. App. at 5.
W recogni ze that pursuing an appeal involved significant risks for

St ephenson, including a certain ten-day suspension and, in the event of an
unfavorabl e ruling, expul sion. Procedural due process, however, does not
guarantee a risk-free appeal process.
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Accordingly, we affirmthe district court’s grant of summary judgnent for
appel | ees for purposes of Stephenson’s procedural due process claim

E. FAILURE TO TRAIN

Finally, we reject Stephenson’s argunment that the District failed to
properly train and instruct its enpl oyees. Section 1983 liability may
attach for failure to train, but “only where the failure to train anounts
to deliberate indifference to the rights of persons with whom the
[ empl oyees] cone into contact.” Canton v. Harris, 489 U S 378, 388

(1989). Stephenson nmakes no showing of a failure to train and does not
approach a showing of “deliberate indifference” on the part of the
District.

[11. CONCLUSI ON

We affirm in part and reverse in part and remand for further
proceedi ngs consistent with this opinion.

WOLLMAN, Circuit Judge, concurring and dissenting.

| agree with the court that Stephenson’'s tattoo was not protected by
the first amendnent, that Stephenson’'s overbreadth claimis noot, that
St ephenson’s failure to exhaust her state renedi es noots her procedural due
process violation claim and that the district court was not quilty of
failing to train its enpl oyees.

Al'though | disagree with the court’s holding that the regulation in

guestion is void for vagueness, | would not reach that issue, for in the
uni que circunstances of this case | believe
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that Stephenson wai ved that claimby agreeing to have her tattoo renoved.
Had Stephenson utilized the procedural steps that woul d have al |l owed her
to challenge the district's finding that the tattoo was a gang synbol, this
lawsuit mght well have been averted. Stephenson has |ong since graduated
from hi gh school, and there is no possibility that she m ght ever again be
affected by the regulation. Thus, there is no threatened injury that m ght
ot herwi se give her standing to challenge the regulation. Cf. Valley Forge
Christian College v. Anericans United for Separation of Church and State,
Inc., 454 U S. 464, 472 (1982). Accordingly, | would affirmthe judgnent.

A true copy.
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